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provide the appropriate contact point
in cases of non-compliance. The Direc-
tor, Office of Civil Rights (DOE HQ),
when requested, will provide assistance
to contracting officers resolving non-
compliance issues by providing assist-
ance in obtaining a final decision from
the OFCCP.

[49 FR 11998, Mar. 28, 1984; 49 FR 38951, Oct.
2, 1984, as amended at 58 FR 36365, July 7,
1993]

922.804 Affirmative action programs.

922.804–1 Nonconstruction.

In the event a prospective contractor
or subcontractor is entering into its
first contract containing the Equal Op-
portunity clause, the contracting offi-
cer shall determine that the prospec-
tive contractor understands and ap-
pears able to conform to the require-
ments of the EEO clause.

922.804–2 Construction.

(a) Construction contracts, including
cost-sharing contracts, are subject to
OFCCP orders applicable in particular
areas.

(1) When a proposed nonexempt con-
struction contract is within a geo-
graphic area where construction is sub-
ject to the provisions of Federal EEO
Bid Conditions, Part I or Part II, the
solicitation shall contain those bid
conditions. The contracting officer
shall include in such solicitation a pro-
vision that ‘‘the offeror shall adhere to
the affirmative action plan (bid condi-
tions) set forth in this solicitation.’’

(2) Lists of areas for which OFCCP
has designated specific affirmative ac-
tion requirements are available
through the Procurement Executive.
Contracting officers should assure that
this list and copies of pertinent orders
are made available to all concerned
DOE offices and to DOE contractors
and construction subcontractors for
work to be performed in the specified
geographical areas.

(b) Other nonexempt construction con-
tracts. (1) When a proposed nonexempt
construction contract is not in a ‘‘plan
area’’ and is in the amount of $10,000 or
more, offerors must agree to comply
with the Equal Employment Oppor-
tunity clause.

(2) When proposed nonexempt con-
tracts of $1,000,000 or over are not in
plan areas and have not been des-
ignated as high impact, offerors also
must submit to the contracting officer
details regarding specific affirmative
action steps to be taken by the offeror
in connection with all work under the
contract. Such details shall include es-
timates of the percentage of minority
group persons expected to be employed
in each craft involved in the perform-
ance of the contract work. All solicita-
tions for construction contracts shall
reference the affirmative action re-
quirements and the offeror’s obligation
to make good faith efforts to employ
women in craft positions.

(3) Pursuant to the OFCCP order
dated August 30, 1976, agencies shall de-
velop ‘‘Special Bid Conditions’’ for use
on high impact projects in non-plan
areas. These special bid conditions will
include mandatory goals and time-
tables for the utilization of minorities.
The Procurement Executive using the
criteria issued by OFCCP will deter-
mine those projects that are ‘‘high im-
pact.’’ The contracting officer is re-
sponsible for compliance with policies
and procedures contained in the
OFCCP ‘‘Construction Compliance Pro-
gram Operations Manual.’’ Language
for inclusion in solicitations or con-
tracts contained in the manual may be
modified, provided all of the require-
ments are retained. The contracting of-
ficer shall develop the goals and time-
tables and shall confer with the appro-
priate OFCCP regional office. The Of-
fice of Civil Rights will provide assist-
ance as necessary, when requested.
Special bid conditions will be submit-
ted by the contracting officer to the
appropriate OFCCP regional office for
approval unless otherwise directed by
the Procurement Executive. When spe-
cial bid conditions are applicable, ade-
quate presolicitation lead time should
be allowed for submission of the special
bid conditions to OFCCP national and
regional offices.

(c) An attempt to limit in any major
respect the equal opportunity require-
ments included in an invitation for
bids or request for proposals for a con-
struction contract shall constitute
grounds for a determination that the
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offeror does not qualify as a respon-
sible offeror and for rejection of the bid
or proposal. In the case of construction
acquisition by DOE prime contractors,
this determination shall be made only
with the approval of the DOE contract-
ing officer.

[49 FR 11998, Mar. 28, 1984, as amended at 56
FR 41965, Aug. 26, 1991, 58 FR 36365, July 7,
1993; 59 FR 9106, Feb. 25, 1994]

922.807 Exemptions.
(c) Contracting officer requests for

exemption from E.O. 11246 should be di-
rected to the Procurement Executive
for submission to the Director, OFCCP.

Subpart 922.71—Whistleblower
Protection for Contractor Em-
ployees

922.7100 General.
The policy at 970.2274 also applies to

contracts other than management and
operating contracts that involve work
to be performed on-site at a DOE-
owned or -leased facility.

[57 FR 57639, Dec. 4, 1993; 58 FR 39679, July 26,
1993]

922.7101 Clause.
The contracting officer shall insert

the clause at 970.5204–59, Whistleblower
Protection for Contractor Employees,
in contracts other than management
and operating contracts that involve
work to be performed on-site at a DOE-
owned or -leased facility, after adding
to the end of paragraph (a) of that
clause, the phrase, ‘‘with respect to
work performed on-site at a DOE-
owned or -leased facility, as provided
for at 10 CFR part 708.’’ The term
‘‘work performed on-site’’ is defined at
970.2274(c).

[57 FR 57639, Dec. 4, 1992; 58 FR 39679, July 26,
1993]

PART 923—ENVIRONMENT, CON-
SERVATION, OCCUPATIONAL
SAFETY, AND DRUG FREE WORK-
PLACE

Subpart 923.4—Use of Recovered Materials

Sec.
923.471 Policy.

Subpart 923.5—Workplace Substance
Abuse Programs

923.570 Workplace substance abuse pro-
grams at DOE sites.

923.570–1 Applicability.
923.570–2 Solicitation provision and con-

tract clause.
923.570–3 Suspension of payments, termi-

nation of contract, and debarment and
suspension actions.

Subpart 923.70—Environmental, Conserva-
tion, and Occupational Safety Pro-
grams

923.7001 Nuclear safety.
923.7002 Contract clauses.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

Subpart 923.4—Use of Recovered
Materials

923.471 Policy.
The DOE policy is to acquire items

composed of the highest percentage of
recovered/recycled materials prac-
ticable (consistent with published min-
imum content standards), without ad-
versely affecting performance require-
ments; consistent with maintaining a
satisfactory level of competition; and
consistent with maintaining cost effec-
tiveness and not having a price pre-
mium paid for products containing re-
covered/recycled materials.

[60 FR 47492, Sept. 13, 1995]

Subpart 923.5—Workplace
Substance Abuse Programs

SOURCE: 57 FR 32676, July 22, 1992, unless
otherwise noted.

923.570 Workplace substance abuse
programs at DOE sites.

(a) The Department of Energy (DOE),
as part of its overall responsibilities to
protect the environment, maintain
public health and safety, and safeguard
the national security, has established
policies, criteria, and procedures for
contractors to develop and implement
programs that help maintain a work-
place free from the use of illegal drugs.

(b) Regulations concerning DOE’s
contractor workplace substance abuse
programs are promulgated at 10 CFR
part 707, Workplace Substance Abuse
Programs at DOE Sites.
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923.570–1 Applicability.
(a) The policies, criteria, and proce-

dure specified in 10 CFR part 707, Work-
place Substance Abuse Programs at
DOE Sites, apply to contracts for work
performed at sites owned or controlled
by DOE and operated under the author-
ity of the Atomic Energy Act of 1954,
as amended, where such work:

(1) Has a value of $25,000 or more,
and;

(2) Has been determined by DOE to
involve:

(i) Access to or handling of classified
information or special nuclear mate-
rials;

(ii) High risk of danger to life, the en-
vironment, public health and safety or
national security; or

(iii) The transportation of hazardous
materials to or from a DOE site.

(b) Except as otherwise provided for
in this subpart, contracts subject to
the requirements of 10 CFR part 707
and this subpart shall not be subject to
FAR 23.5, Drug Free Workplace.

[57 FR 32676, July 22, 1992; 57 FR 41974, Sept.
14, 1992]

923.570–2 Solicitation provision and
contract clause.

(a) The contracting officer shall in-
sert the provision at 970.5204–57, Cer-
tification Regarding Workplace Sub-
stance Abuse Programs at DOE Sites,
in solicitations where the work to be
performed by the contractor will occur
on sites owned or controlled by DOE
and operated under the authority of
the Atomic Energy Act of 1954, as
amended, as specified in 923.570–1, Ap-
plicability.

(b) The contracting officer shall in-
sert the clause at 970.5204–58, Work-
place Substance Abuse Programs at
DOE Sites, in contracts where the
work to be performed by the contractor
will occur on sites owned or controlled
by DOE and operated under the author-
ity of the Atomic Energy Act of 1954,
as amended, as specified in 923.570–1,
Applicability.

923.570–3 Suspension of payments, ter-
mination of contract, and debar-
ment and suspension actions.

(a) The contracting officer shall com-
ply with the procedures of FAR 23.506
regarding the suspension of contract

payments, the termination of the con-
tract for default, and the debarment
and suspension of a contractor relative
to failure to comply with 970.5204–58,
Workplace Substance Abuse Programs
at DOE Sites.

(b) For purposes of 10 CFR part 707,
the specific causes for suspension of
contract payments, termination of the
contract for default, and debarment
and suspension of the contractor are:

(1) The contractor fails to either
comply with the requirements of 10
CFR part 707 or perform in a manner
consistent with its approved program;

(2) The contractor has failed to com-
ply with its certification;

(3) Such a number of contractor em-
ployees having been convicted of viola-
tions of criminal drug statutes for vio-
lations occurring on the DOE-owned or
-controlled site, as to indicate that the
contractor has failed to make a good
faith effort to provide a drug free work-
place; or

(4) The offeror has submitted a false
certification in response to the provi-
sion at 970.5204–57, Certification Re-
garding Workplace Substance Abuse
Programs at DOE Sites.

Subpart 923.70—Environmental,
Conservation, and Occupa-
tional Safety Programs

923.7001 Nuclear safety.
(a) The DOE regulates the nuclear

safety of its major facilities under its
own statutory authority derived from
the Atomic Energy Act and other legis-
lation. The DOE also regulates, under
certain specific conditions, the use by
its contractors of radioactive materials
and ionizing radiation producing ma-
chines.

[49 FR 12003, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

923.7002 Contract clauses.
(a) A decision to include or not in-

clude environmental, safety and health
clauses in DOE contracts shall be made
by the contracting officer in consulta-
tion with appropriate environmental,
safety and health program manage-
ment personnel.

(b) When work is to be performed at
a facility where the DOE will exercise
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its statutory authority to enforce oc-
cupational safety and health standards
applicable to the working conditions of
the contractor and subcontractor em-
ployees at such facility, the clause at
952.223–71 shall be used in such contract
or subcontract if conditions (b) (1)
through (3), are satisfied:

(1) DOE work is segregated from the
contractor’s or subcontractor’s other
work;

(2) The operation is of sufficient size
to support its own safety and health
services; and

(3) The facility is government-owned,
or leased by or for the account of the
government.

(c) In facilities not meeting the re-
quirements of 923.7002(b) above and
which are a production or utilization
facility where there is use or posses-
sion of source, special nuclear, or by-
product materials, DOE policy is not to
enforce radiological safety and health
standards pursuant to the contract or
subcontract but rather to rely upon
Nuclear Regulatory Commission (NRC)
licensing requirements (including
agreements with states under section
274 of the Atomic Energy Act). Pursu-
ant to this policy, neither the clause
found at 952.223–71 nor 952.223–72 is to
be incorporated in the contracts or
subcontracts for work at such facili-
ties. Notwithstanding this general pol-
icy with respect to facilities not meet-
ing the requirements of paragraph (b)
above, the Secretary or his designee
may determine in special cases, that
DOE needs to enforce radiological safe-
ty and health standards pursuant to
the contract or subcontract (see para-
graph (d) below). When such a deter-
mination is made, the clause found at
952.223–72 shall be included in the con-
tract or subcontract.

(d) In facilities not meeting the re-
quirements of either 923.7002(b) or
923.7002(c) of this section and where
there is a machine capable of produc-
ing ionizing radiation, it is DOE policy
not to regulate such activity where it
is adequately regulated by a state or
other Federal agency. In such cases,
neither clause 952.223–71 nor 952.223–72
shall be incorporated in the contract.
Where the contracting officer, with ap-
propriate environmental, safety and
health advice determines that no state

or other Federal agency exists to ade-
quately regulate the operation and/or
use of such machines, the clause found
at 952.223–72 shall be included in the
contract. The Principal Deputy Assist-
ant Secretary for Environment, Safety
and Health shall be consulted to deter-
mine if a non-agreement (NRC) state or
a facility located in a non-agreement
state has been reviewed by any other
DOE office to establish that the state
agency has the essential authority and
resources for enforcing the radiation
protection standards. This is to assure
reasonable consistency in the assess-
ment of radiation protection in non-
agreement states and subsequent use of
952.223–72.

(e) In a situation where the contrac-
tor or subcontractor is performing DOE
work at more than one location, inclu-
sion of either, or both, 952.223–71 and
952.223–72 may be appropriate. In such
cases, the contract or subcontract
must include language to specify the
extent of applicability of each clause
used. For example, with a parenthet-
ical: (Applicable only to work per-
formed at a contractor site which has
952.223–71 or 952.223–72 clause in its con-
tract or subcontract).

[49 FR 12003, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

PART 925—FOREIGN ACQUISITION

Subpart 925.1—Buy American Act—
Supplies

Sec.
925.102 Policy.
925.105 Evaluating offers.
925.108 Excepted articles, materials, and

supplies.

Subpart 925.2—Buy American Act—
Construction Materials

925.202 Policy.
925.204 Violations.

Subpart 925.7—Restrictions on Certain
Foreign Purchases

925.702 Restrictions.

Subpart 925.9—Additional Foreign
Acquisition Clauses

925.901 Omission of the audit clause.
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Subpart 925.70—Acquisition of Nuclear Hot
Cell Services

925.7000 Scope of subpart.
925.7001 Definitions.
925.7002 Policy.
925.7003 Requirements.
925.7004 Contract clause.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c);
42 U.S.C. 13524.

SOURCE: 49 FR 12003, Mar. 28, 1984, unless
otherwise noted.

Subpart 925.1—Buy American
Act—Supplies

925.102 Policy
(b) Contracting officers may make

the determination required by FAR
25.102(a), provided such determination
is factually supported in writing. If the
contract is estimated to exceed $1 mil-
lion, the Head of the Contracting Ac-
tivity shall approve the determination.

[49 FR 12003, Mar. 28, 1984; 49 FR 38951, Oct.
2, 1984]

925.105 Evaluating offers.
(c) Proposed awards shall be submit-

ted (in triplicate) through the Procure-
ment Executive, to the Head of the
Agency for decisions required by FAR
25.105(c).

925.108 Excepted articles, materials,
and supplies.

(b) Suggestions for changes and addi-
tions to the (FAR) 48 CFR 25.108(d)(1)
list, with appropriate justifications,
shall be submitted to the Procurement
Executive.

[49 FR 12003, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

Subpart 925.2—Buy American
Act—Construction Materials

925.202 Policy.
(b) Contracting officers may make

the determination required by FAR
25.202(a)(3). If the cost of the materials
is expected to exceed $100,000, the Head
of the Contracting Activity shall ap-
prove the determination.

925.204 Violations.
Contracting officers shall make a

complete written report (in triplicate)

to the Secretary through the Procure-
ment Executive of each violation of the
Buy American Act—Construction Ma-
terials clause at 52.225–5.

[49 FR 12003, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

Subpart 925.7—Restrictions on
Certain Foreign Purchases

925.702 Restrictions.
No contract may be awarded to a

company owned by an entity controlled
by a foreign government if perform-
ance of the contract will require access
to proscribed information. See 904.71
for additional guidance.

[58 FR 59684, Nov. 10, 1993]

Subpart 925.9—Additional Foreign
Acquisition Clauses

925.901 Omission of the audit clause.
(c) Conditions for omission.
Any proposed determinations and

any reports mentioned at (FAR) 48
CFR 25.901 shall be forwarded to the Di-
rector, Office of Clearance and Sup-
port, within the Headquarters procure-
ment organization.

[59 FR 9106, Feb. 25, 1994, as amended at 61
FR 21977, May 13, 1996]

Subpart 925.70—Acquisition of
Nuclear Hot Cell Services

SOURCE: 58 FR 8910, Feb. 18, 1993, unless
otherwise noted.

925.7000 Scope of subpart.
This subpart prescribes policies for

selection for contract award of nuclear
hot cell services when one of the com-
petitors is a foreign company. This
subpart does not apply to the acquisi-
tion and use of nuclear hot cell facili-
ties on-site at a DOE-owned or -leased
facility.

925.7001 Definitions.
Costs related to the decommissioning of

nuclear facilities, as used in this sub-
part, means any cost associated with
the compliance with regulatory re-
quirements governing the decommis-
sioning of nuclear facilities licensed by
the Nuclear Regulatory Commission.
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Such costs for foreign facilities and for
Department of Energy facilities are
costs of decommissioning associated
with the compliance with foreign regu-
latory requirements or the Depart-
ment’s own requirements.

Costs related to the storage and disposal
of nuclear waste, as used in this sub-
part, means any costs, whether re-
quired by regulation or incurred as a
matter of prudent business practice,
associated with the storage or disposal
of nuclear waste.

Foreign company, as used in this sub-
part, means a company which offers to
perform nuclear hot cell services at a
facility which is not subject to the
laws and regulations of the United
States, its agencies, and its political
subdivisions.

Nuclear hot cell services, as used in
this subpart, means services related to
the examination of, or performance of
various operations on, nuclear fuel
rods, control assemblies, or other com-
ponents that are emitting large quan-
tities of ionizing radiation, after dis-
charge from nuclear reactors, which
are performed in specialized facilities
located away from commercial nuclear
power plants, generally referred to in
the industry as ‘‘hot cells.’’

Nuclear waste, as used in this subpart,
means any radioactive waste material
subject to regulation by the Nuclear
Regulatory Commission or the Depart-
ment of Energy, or in the case of for-
eign offers, by comparable foreign or-
ganizations.

United States company, as used in this
subpart, means a company which offers
to perform nuclear hot cell services at
a facility subject to the laws and regu-
lations of the United States, its agen-
cies, and its political subdivisions.

925.7002 Policy.

In selecting offer(s) for award of con-
tracts for nuclear hot cell services,
costs related to the decommissioning
of nuclear facilities and storage and
disposal of nuclear waste are to be con-
sidered in a way which affords United
States and foreign companies an equal
competition in accordance with
925.7003. Upon determining that no
offer from a foreign firm has a reason-
able chance of being selected for award,

the requirements of this subpart will
not apply.

925.7003 Requirements.

(a) For the acquisition of nuclear hot
cell services under the conditions in
paragraph (b) of this section, the selec-
tion official in evaluating competitive
offers for selection purposes only shall:

(1) Consider neither costs related to
the decommissioning of nuclear waste
facilities nor costs related to the stor-
age and disposal of nuclear waste, or

(2) Add these costs to offers of foreign
companies.

(b) The requirements of this section
apply under the following cir-
cumstances:

(1) One or more of the offers is sub-
mitted by a United States company
and includes costs related to the de-
commissioning of nuclear facilities and
costs related to the storage and dis-
posal of nuclear waste because it is
subject to such costs; and

(2) One or more of the offers is sub-
mitted by a foreign company and does
not include these types of costs. (A for-
eign company might not be subject to
such costs or might not have to include
these types of costs in its offer if the
firm is subsidized in decommissioning
activity or storage and disposal of nu-
clear waste, or a foreign government is
performing the activities below the ac-
tual cost of the activity.)

925.7004 Contract clause.

The contracting officer shall insert
the clause at 952.225–70, Subcontracting
for Nuclear Hot Cell Services, in solici-
tations and contracts involving nuclear
hot cell services. This clause does not
flow down to second-tier subcontracts.

PART 926—OTHER
SOCIOECONOMIC PROGRAMS

Subpart 926.70—Implementation of Section
3021 of the Energy Policy Act of 1992

Sec.
926.7001 Policy.
926.7002 Responsibilities.
926.7003 Review of the procurement request.
926.7004 Size standard for Energy Policy Act

procurements.
926.7005 Preferences under the Energy Pol-

icy Act.
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